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Ao IDENTITY DF PETITIONER:

Patitiangr, GABRIEL JOSEPH MORALED, Asks this court to sccept
ravisw of the court of sppesls decision desigrated In Poct B of this
eyt Lemr .

B. COURT OF APPEALS DECISION:

Pursusnt $a RARP 13.5 end 16.4, BABRIEL JOSEPH MORALES MOVES for
dliacrationeary roview of the Court of Appsals (Q0A) ivision twe
unpublished decleion entered on Ootober 25th 2022, in the direct
sppeal of Appallant GABRIEL JUSEPH MORALES From Pisrce county Supsrios
COA NO, 56333-9-11, prdar deny appeal i Part. A copy of the courd of
fposals deoision is in the fpoonddix A,

C. ISSUES PRESENTED FOR REVIEU:

1. Should have the Court of Appeals (CDA) mads s masningful suling on
the merlts rogarding Me. Moralss clue procsss olsim?

2. Did thw DOA fall 4o consider the sntirce report of procesding
ragacding Mo, Marales's criminel blstory?

D. STATEMENT. OF CASE

{rt 8-17-2021 Mr. Movalss was vwesmtenced in the Plerce county
Supsrior court uwler cause N0, 15-1-040976-5, Me. Movalss sppealad to
tha Dourt of Appaaels (CDA) Division Two.

Ut or mbout 4-5-2022 Me, Marales motion the Court of Appeals end
raquested court papera (CF) snd court tremecripts  (VRP) and ov
Documsrts  (Sea APPENDIX B.) Mr, Morsles rsqusstaed those & wesk siter
Fio mppellets counssl, Stephande Cunningham Filed her opsning brelaf on

3-20-2022, Pe. Mogales requestod theee documsnts froom the CUA o fils
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his Statament of Additiorel GCrourmds (SAG) RAP 10.10.

Or 4-6-2022 gouet cleck Derek M. Bryme essponded to Mr. Mornles's
MOTION REQUESTING TRANSCRIPTS AND DOCUMENTS FROM SUPERIOR COURT FILE
wheve Me states Mr. Morsles stetes "he hes not recelvad the CP aad VRP
for his appeal,. Also that Me, Moralss's coumsel asilad the documents
to Me, Morsles on 4-1-2022. (sms APPENDIX ).

Me. Moralms Tilsd his BAG, RAP 10,10 an or shout 6-2-2022, Me,
Moralus mtteched the documsnts thet be requested from the COA on
b-5-2022 to his SAG erd propecly refeeenced documents in the poopeo
APPENDIX thet was sbttachad to tha SAG.

O 10-25-2022 the CDA filed an unmpublished apinien (ses APPENDIX
A). In this opinion the COA refers to Me. Morales's SAG and ststes the
motiong (documents) "Morales references ace oot peet of our reoocd.
While he atioches cartain filings to the AFPENDIX of his 5AG, thase
documerts aes ot bncludsd in oue record,”

(I 11-14-2022, atbornesy Stephanls Eumnimgham_apaldgima wned
axplaine why the documents that the COA sey ars not part of the
vanord, wars rob poet of rdoord or designetsd, (Sse APPENDTX D).

Eo ARGUMENT OF WHY REVIEW SHOULD OF GRANTED:

1o YES, the couct of Apoesls (CDA) should bave mads. s mzsningful
Jullno.on the merlts cagnediog Me, Morples!s dues orocess
clad

LT
prerme]

Fursuert to Supsrlor court criminal cule OoR 7,2(b) "ths court
ghall ... advies the deferdent ... (5) of the cight, i umable to pay

the cosd theve of, to bave counsesl appolnted ard portions of the toisl
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record necassary for toview of mssigned secors tcsnscribed at public
axpersn for an appeal ... Thess procssdings shaell be mede s part of
the reoned. 't Id.

Hera, the issue of whether the court of eppsals should have
provided Me, Moralss a messiingful decision on the merlte of his claim
that the trial court denied him dus proczes ducing the rsssntencing

hesring pursuant to STATE MV BLAKE, & Supreme court holding in and of

Theelf thet crasted this undous clecunstances, justices would have beeo
Deftar syrved by ecting on the comnlssionerts Bearss ruling on April
Gh 2022 (Sma APPENDIX C) gramting Mr. Moralss's sotion filed on Aprll
Sth, 2022 (Ses AFPENDIX B) for "the OF and VRP foo his eppeal. (Sas
APPENDIX C) .

Houvey unsetful the motion wes titled,” sny party may sunplamsmt
the designation of él@rk‘a papars ancd sxbibits price to or whith the
filing of the party's last beief," Rulss of Appellets Peoosdurs (RAP)
9.6
(2} snd thiz is exectly what Me, Morales did when be filed his Pro 8a
matinn with the couet of Appeals oo Apedl 5, 2022 (Ses APPENDIX B),

Mr. Moralss sgeess with the DOA that "the right o be meatlngful

Peard® (8TATE YV MORALES, COA ND. BAE33-0-11, at 3 Sem APPENDIX A) is

cartainly ot the cors of procsducsl due process and sm, @n
"irterpretation and wslver or tules by the court" would have besn
appropelate i this ceae. RAP 1.2,

Az to ravisw teken by the court's discraetion, Mr. Moralss posits

that the sotion of this court abould be vemend $his seee to the Court
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of Appals for rzconsldecation in light of STATE ¥ DRUM, 168 Wn.2d 23,

38 1.3, 225 Po3d 237 (2010),

Notwithetanding the feot that Mr, Morales was an incigeot
datfendant srd sppointed counesl by the trial courct to repessent him on
appeal, rnot only did be notify counsel of the sreoce o be ralsed on
direct vovizw. (gsz originel Netice of Appeel, Filsd by Me. Mocales)
(gl sent Stetement of Additionel Grounds (SAG) t0 counsal befors
Mward by COA) be went further and capried bis cesporsibility and moved
the Courd of Appeals to supplement the designetion of the clerk's
PEPETS.

Bafors this court, thers is o disputs that Mr. Morales'e
pesartencing motions wers peoperly ralsed et the teial court lwvel,
Under RAP 9,1(c), Yeleck's papars include the plesdicg, orcdees asnd

githar papsrs and othser pspacs filed with the oleck of the teial court"

transcription of 8ll portlons of the VRP necwssany to present the
lesugs ralued on cevisw. Id.

Aw much, the ruling geanting Me, Morsles's motlon on April 6th
2022 vefarencsd above should lesd this court to teke soms sction as
the sltuation requices.

2. YES,. the court E%%gg@@ala+did?Fail"tm,gpmaidarhthesan£é£g

peport. ot proceeding MROArding Ve, MOCaLas) 8. oruninel
IhTﬁtarg,

In its opinion the COA states "the court epscificelly nobted on the

raord that the peetiss stipulsted to Morslss's crlminal history, and

(&)



the court noted thet the estipulation wes sigmed by Me, Movalss, "(Sss
APPENDIX A), While the court dld stets this, this is not the full
gucurats record,

Az stated by Me, Marslss in his SAG pg.?2 and 3 the prossoutoe
coveects the sertencing Judgs on his mislzeding stetament about Mo,
Morales signing a stipulation to bis ceiminal bistory. Specifically
Progacutor Mesh states "udgs IF I could addemsss ome other thing sbout
thet, that is Me, Moreles signed the stipulation on ceiminal histopy
gtating that 11 wes sccurats erd complats. That's mob trues," (Swe
sartenoing hearing 9-17-21 Pg. 24 Me, Morales's 5AG pg. 2-3),

This statement agaln waes after the Judoss etetemsnt thst the court
of sppmals rafersncas op pg. 3 of LBs opinion (See APPENDIX A},
Furthgemore, the courd doss not twll Prosscutoe Neeb thet ba is wrong
or inaccurate sbhout whet be ls saying =0 this court and the Couet of
Anprals should by the compleds rscgrd hold that Mo, Moralss did mot
algn on stlpoletion on his celninal histony,

This couet should remend back to the Couct of Appesls so 44 con
make A rullng on the conplates seed correct ceoord,

£ court mbusss fte discestion by wsimg the wrong legael standawd o
by reating ite decision upon fachts onsuppoctsd by the record, STATE V.

LEAMUNDD, 166 Wea2d 498, 504, 192 P.3d 342 (2008).
Fr CONCLLISTON :

For the sbove ressoms this court should grant sevisw snd samand

bank to the Dourt of Appeals so that court cen reconsider with
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complate and accuratz record. A refersnce haaring is alsn requestad. A

lawyse is also raguasted,

T GAHRIEL JDSEPH MDRALES, am ovar the egz of mejority amd aleo a

U.5. elitizen compatent to testify and hers in sittest under penslty of

parjucy thet all stetsments corteined hece in is the abaolute truth to

the best of my kKeoeledge, ROW 96,72,085.

Respaotfully signed and submitted this ;Efé:day wfeéz:ﬁ?ﬁfb/h, ‘

AR b e

2023

. fibsfiel (o [[et]es

GABRTEL JNSERH MORALES DOG #351B46
Stafford Ureek Coprsotions Dertar
191 Cemetantine hlay

Aberdsan, Weshingtom 98520
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RAP G0

Filed
Washington State
Court of Appeals

Division Two

October 25, 2022

IN THIE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION 11
STATE OF WASHTNGTON, No. 56333-9-1
Respondent,
V.
GABRIEL JOSEPI] MORALES, UNPUBLISHED OPINION
Appellant.

VELJACIC, J, — Gabriel J. Morales appcals the imposition of a $200 criminal filing fee after
he was rosentenced in 2021, The State concedes that the filing fee should be stricken. In his
statement of additional grounds (SAG) for review, Moraics contends that his duc process rights
were violated and he received ineffective assistance of counsel during the resentencing hearing,
We agree with the State rcgarding the criminal filing fee and remand for the trial court to strike
that fee. We affirm all other aspects of Moralcs’s sentence.

FACTS

In 2017, a jury found Morales guilty of unlawful possession of a controlled substance with
intent to deliver, unlawful possession of a controlied substance, unlawful possession of a firearm
in the first degree, and possession of a stolen firsarm. At sentencing, the trial court imposed a
$200 criminal filing fee as a legal financial obligation (LFO). We affirmed Morales’s convictions
in an unpublished opinion, but remanded to the trial court to strike the imposed criminal filing fee
because the trial court found Morales indigent. State v. Morales, No, 50782-0-11, slip. op. at 16

(Wash, Ct, App. May 29, 2019 (unpublished),



56333-9-11

http://www.courts.wa.gov/opinions/pdf/D2%2050782-0-11%200pinion.pdf. But after the
mandale issued, no action was taken in the trial court.

In 2021, pursuant to State v. Blake, 197 Wn.2d 170, 481 P.3d 521(2021),' the trial court
vacated Morales’s unlawful possession of a controlled substance conviction and resentenced him
alter holding a resentencing hearing. Regarding LFOs, the court stated that it was only imposing
the “mandatory minimums.” Report of Procecdings (RP} (Sept. 17, 2021) at 42, But in its order
correcting judgment and sentence, the court stated that the $200 criminal filing fee “remains
imposed.” Clerk’s Papers at 125. Morales appeals his corrected judgment and sentence.

ANALYSIS
L CrIMINAT FILING FEE

Morales contends that the trial court wrongly imposed the criminal {iling fee as an LFO on
his corrected judgment and sentence. The State agrees. We accept the Stale’s concession,

The trial court found Morales te be indigent. Morales, slip. op. at 16, Ttial courts are
prohibited from imposing criminal filing fees on criminal defendants found to be indigent. RCW
36.18.020(2)(h); Stute v. Ramirez, 191 Wn.2d 732, 746, 426 P.3d 714 (2018). We previously
directed that the criminal filing fee be stricken. Morales, slip. op. at 16. We again dircct the trial
couit to strike the criminal filing fee from Morales’s judgment and sentcnce,

IL SAG ISSUES
A. Due Process
Morales argues that he was denicd due process during the resentencing proéccdings

because the trial court did not rule on his pro se motions filed prior to resentencing, the court did

! The court in Blake held that Washington’s strict liability drug possession statute, former RCW
69.50.4013(1) (2017), “violates the due process clauses of the state and federal constitutions and
is void.” 197 Wn.2d at 195,
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not requite him to sign a stipulation on criminal history, and the court did not conduct a full
resenlencing hearing, We disagree.

Procedural due process at its core is the right to be meaningfully heard. State v. Lyons, 199
Wn. App. 235, 240, 399 P.3d 557 (2017). We first note that the motions Morales references are
not a part of our record. While he attaches certain filings to the appendix of his SAG, these
documents are not included in our record. We do not review documents attached to a brief that
are not included in our record. RAP 10.3(a)(8). Regarding his other arguments, our record shows
that the trial court held a resentencing hcaring, the court specifically noted on the record that the
parties stipulated to Morales’s criminal history, and the court noted that the stipulation was “signed
by Mr. Morales.” RP (Sept. 17, 2021) at 23. Accordingly, Morales fails to show a due process
violation,

B. Ineffective Assistance of Counsel

Morales next argues that he was denied effective assistance of counsel because counscl
encouraged the trial court to pot rule on his pro se motions and that counsel further contributed to
Morales’s due process rights being viclated. We disagree.

To prevail on an incffective assistance of counsel claim, the defendant must show that
counsel’s performance was deficicnt and counscl’s deficient performance prejudiced the defense.
State v. Elwell, 199 Wn.2d 256, 277, 505 P.3d 101 (2022). If the defendant fails to satisfy cither
prong, then the defendant’s incffective assistance of counsel claim fails. 74,

Our record does not show that counsel’s performance was professionally unrcasonable.
Even assuming counsel’s performance was deficient, Morales fails to show prejudice. For these

reasons, we reject Morales’s ineffective assistance of counsel claim,



56333-9-I1

CONCLUSION
We affirm Morales’s resentencing following Blake except for the imposition of the
criminal filing fee. We remand to the trial court to strike the criminal filin g fec.
A majority of the panel having determined that this opinion will not be printed in the
Washington Appellate Reports, but will be filed for public record in accordance with RCW 2.06.040,

it Is so ordered.

We concur:
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STATE OF WASHINGTON, NO: 56333911
RESPINDENT , |
REQUESTING TRANSCRIPTS
v | AND DOCLMENTS FROM
SUPERIOR COURT FIUE
GABRIEL JOSEPH MORALES,

ARRELLANE . oo

COMES NOW tha Appellart GABRIEL JOSEPH MORALES, MOVES this coust
for tha trarscripts ard svecything that wes filed to the Suparior
gouwrt which ie not Limitad to the wobtions Filed by the Appellsst for
tha above cause rumber which is also ceues Nod 16-1-04976-5 for Plarce
county Suparior court,

Tha Oppelisnt requeets all dcamscripts. Also sll documstte Filed
to the Supsrior court. Fusthermoes all motions fllad by the Appellant
dhich is nat lLimtted to, Al FEM 2021,

1. MOTION TO MODIFY OR GDRRECT JUDGMENT AND SENTENCE (GeR 7.8)
2. MOTION TO AMEND CeR 7.8 IN RERGARDS T0 STATE.V,. BUAKE.
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3. MOTION FOR ARREST OF JUDGMENT (pursuasnt to CeR 7.4)
b. REQUEBT FOR EXCEPTIONAL SENTENCE DUMNWARD AND MEMORANDLM,

5. MOTION: OBJECTION TO OFFENDER SCORE PURSUANT TO RO
9.96A,536(2)

Adcfitionally the Appesllent raguaest the Mll transceiot which is
not Limited to the tun court dates held.

Ta It front of Judgs Phillip K. Sorsnson oa or sbout the month
of Juns, 2021,

2. In fromt of Judge Edeund Mucphy on op sbout the month of
Saptanbar, 2021,

Raspectfully sigged and submitted this ,E:» dey wf Aprdl, 2022
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GABRTEL JOSEPH MORALES DOG #3518&(
Gtafford Oresk Cocrections Canter
1M Comstenting Way

Abardesn, Washington 98520
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Washington State Court of Appeals
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909 A Stroet, Suite 200, Tacoma, Washington 98402
Derek Byrne, Cletk/Administrator (253} 593-2970  (253) 593-2806 (I'ax)
General Orders, Calendar Dates, and General Information at hetpy//www.courts.wa.gov/courts QFFICE HOURS: 9-12, 1-4,

April 6, 2022
Stephanie C Cunningham Gabriel J oseph Morales
Attorney at Law DOC#361846 ,
4616 25th Ave NE # 552 Stafford Creek Corrections Center
Seattle, WA 98105-4183 191 Constantine Way

Aberdeen, WA 98520

Prosecuting Attorney Pierce County Anne Elizabeth Egeler

Pierce County Prosecuting Attorney Picrco County Prosecutor's Office
930 Tacoma Avenue S. Room 946 930 Tacoma Ave § Rm 946
Tacoma, WA 98402 - Tacoma, WA 98402-2171

CASE #: 56333-9-11/State of Washington, Respondent v. Gabriel Joseph Morales,
~ Appellant ' .

Counsel:

On the above date, this court entered the following notation ruling:

A RULING BY COMMISSIONER BEARSE:

Gabricl Moralcs moves for a 45-day extension of time to file a Statement of Additional
Grounds, He states he has not received the CP and VRP for his appeal. The motion is
granted. Morales is notified that his counsel mailed these documents to him on April 1,
2022, so no additional extensions will be granted.

Very truly yours,

- Derek M. Byrne
Court Clerk
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The pro se motions are in the Superior Court record, so | have access to them to provide them to you, but 1 did not
designate them to be sent to the Court of Appeals to be made a part of the appellate court record. 1 designate the
documents that are relevant and necessary to the issues [ ralse in the Opening Brief. At tral or sentencing, if a
defendant is represented by an attorney, the defendant is not allowed to file pro se motions and the trial judge will not
rule on them. So | did not originally designate these motions to be sent to the Court of Appeals because they were
not going to be relevant to issues | would raise, £

| am sorry that | did not realize before that these documents were not in the appellate record. However, it is generally
hot my responsibility to keep track of and deslgnate the documents a cllent may need for a SAG, since the SAG is a
pro se document and not within the scope of my appointment, But if you feel it was ineffective for me not {o designate
ther for you, then you can obvicusly raise that Issue in a petition for review to the State Supreme Court or file a PRP
in the Court of Appeals. .
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